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FINAL ORDER OF DISMISSAL

Administrative Law Judge Daniel F. Sutton issued a Recommended Order of Dismissal on
June 14, 1999, in this case arising under the employee protection provisions of the Surface
Transportation Assistance Act of 1982, as amended, 49 U.S.C.A. 831105 (197). This
Recommended Order is now before the Administrative Review Board for review.

Pursuant to the request of Mark Aldasch, the complainant, the ALJ scheduled a hearingin
this case for April 14, 1999, in Syracuse, New Y ork. Recommended Order of Dismissal (R. D. &
0O.) at 1. Attherequest of the respondent, Coca Cola, the ALJ continued thishearing and issued an
order rescheduling the hearing for May 26, 1999, at 9:00 am. lbid. On the day of the rescheduled
hearing, Coca Colawasrepresented by counsel who had traveled from Nashville, Tennessee, for the
hearing with three Coca Cola officials who were to be called as witnesses. Ibid. Although the
record indicates that the rescheduling order was mailed to Aldasch, neither he, nor any appointed
representative, appeared at the hearing, nor did Aldasch or hisrepresentative notify the ALJthat he
would not appear. Ibid.
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Given Aldasch’ s unexplained failure to appear at the hearing, Coca Cola moved to dismiss
thecomplaint. Ibid. Insupport of the motion, counsel for Coca Colaasserted that he had tel ephoned
Aldasch’s current employer, Swan Foods, at 9:30 am. on May 26, 1999, and adispatcher told the
counsel that Aldasch was at work and making a delivery. lbid.

The ALJ issued an Order to Show Cause on May 28, 1999, giving Aldasch ten days to
explain hisfailure to appear at the hearing. Ibid. Aldasch did not respond. Ibid. Concluding that,
asprovidedin 29 C.F.R. 18.39(b), Aldasch had abandoned hisrequest for ahearing, the AL Jissued
his Recommended Order of Dismissal. 1d. at 2.

Neither Aldasch, nor CocaColahasresponded to theBoard’ sJune 16, 1999 order permitting
the partiesto file a brief in response to the ALJ s Recommended Order of Dismissal. The record
therefore fails to disclose circumstances explaining or excusing Aldasch’s failure to appear at the
scheduled hearing. Accordingly, theBoard adoptsthe ALJ sRecommended Order of Dismissal and
the complaint is hereby DI SM | SSED.

SO ORDERED.
PAUL GREENBERG
Chair

CYNTHIA L. ATTWOOD
Member
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